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One of the problems which con
stantly faces surveyors is to decide when 
the calls of a deed can be favored over 
physical evidence. Some surveyors seem 
uncertain whether their responsibility as 
professionals places the onus on them to 
extend their research to interviewing 
witnesses to obtain evidence relating to 
the boundary, and to then measure the 
actions of the parties to the transaction 
which created the boundary, in order to 
establish a priority for evidence being 
weighed.

Such a case came before the Bound
aries Act Tribunal in a 1978 application. 
From the testimony and evidence present
ed the facts were established as follows:

In 1934 A purchased a portion of 
a township lot. He subsequently conveyed 
3 parcels out of the south-east corner of 
this property fronting on a County Road 
as shown in the sketch attached.

The 1952 conveyance to B had a 
frontage of 237 feet on the County Road 
and a depth of 247.5 feet. It was the 
northerly boundary of this 1952 convey
ance to B which was the subject of the 
Boundaries Act application.

The portion conveyed to B was sub
sequently divided and the northerly 
half conveyed to a subsequent owner in 
1959 and hence to the current owner B l, 
in 1972.

The current owner B l, objected to 
the boundary under application.

A’s son, A l, became the owner of 
the remainder of A ’s property by an ex
ecutor’s deed.

In testimony before the tribunal B 
testified that when he purchased what he 
called “the wood lot,” from A in 1952, 
they did not engage a surveyor but chose 
to mark the boundaries themselves. They 
made their own measurements, placed 
pickets along the boundaries and took 
the measurements to a solicitor who drew 
the conveyance for them. They returned 
to the property and erected a post and 
wire fence along the northerly boundary 
of the property, sharing both the labour 
and cost of the materials.

B further testified that he had always 
considered the fence to be the northerly 
boundary dividing his and A ’s property. 
After he sold, B passed the property 
frequently and observed the fence up un
til the time it was removed by A l in 1974. 
He testified that, in his opinion, the
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chestnut anchor post set by him and A at 
the westerly end of the original fence in 
1952, is the same post and in the same 
position, today.

A l corroborated B’s testimony con
cerning the events of the erection of the 
fence which he assisted in building at 
the time. He also testified that he had 
considered this fence to be the common 
boundary between his father’s and B’s 
land.

In 1974 A l engaged surveyor 1 to 
survey his lands so he could sell a por
tion and retain part. The original fence 
constructed by A and B in 1952 was re
moved by A l in 1974, with the exception 
of the westerly corner post. Sometime 
subsequent to this A l and the current 
owner of the lands south of the boundary 
under application, B l, had a dispute as 
to the position of the boundary.

A l testified that he had always con
sidered his ownership as extending to 
the old fence and that he was not aware 
until he saw surveyor l ’s bars when the 
snow melted, that surveyor 1 had estab
lished a line some 4 feet north of the 
fence, as his southerly boundary.

A l and B l could not agree on a 
site for the erection of a new fence and 
in 1976 B l retained surveyor 2 to survey 
his northerly boundary.

The surveys by surveyors 1 and 2 
were in agreement as to the position of 
the common boundary now in dispute. 
Subsequently B l erected a number of 
fence posts along the surveyed line. Sur
veyor 3, the surveyor who prepared the 
plan for the Boundaries Act application 
at the request of A l, testified that a re
establishment of the boundary as origin
ally described using the called-for dis
tance from the deeds, from the north-east 
angle of the registered plan, placed the 
deed boundary approximately 4 feet 
north of the evidence of the former old 
fence line. This evidence consisted of the 
old corner post at the westerly end, and 
an old fence post hole and a standard 
iron bar found at the easterly end of the 
line.

Surveyor 3 discussed the position 
of the boundary with his client A l, and 
upon being advised of when and how the 
original fence was located, he was of the 
opinion that the old fence line constitu
ted the best available evidence of the 
boundary as it was created and described 
in the conveyance to B in 1952. It was 
surveyor 3’s further opinion that the deed

tie from the north-east angle of the reg
istered plan lying to the south, was in 
error although he did admit that there 
was a shortage of some 2.66 feet in the 
frontages of deeds between the north
easterly angle of the registered plan and 
the boundary under application. Surveyor 
3 stated that the surveys by surveyors 1 
and 2 on the boundary in dispute, were 
in agreement with the deed description, 
but based on the evidence of the old 
fence line it was his opinion that the 
original tie distance was in error.

No evidence was presented on be
half of the objector B l except the plans 
of survey by surveyors 1 and 2.

In summarizing the arguments by 
counsel for both the applicant and the ob
jector, the tribunal wrote:

“Applicant’s counsel argued that 
the intentions of the parties to the orig
inal severance which created the bound
ary presently in dispute is self-evident 
from their actions, i.e. to limit the ex
tent of the conveyance to the boundaries 
as initially marked out on the ground by 
pickets and subsequently by fencing, and 
that the intention should prevail over 
written words in the deed. In support of 
this argument counsel referred to the case 
of Doe D. Appleby v. Secord (1882) 
22N.B.R. 377 (C.A.)”

“Objector’s counsel argued that the 
intentions of the parties are clearly re
flected in the deed and that the descrip
tion contained therein should prevail 
over a fence erected in error. Counsel 
argued that the issue of occupation to 
the old fence line was a matter of adverse 
possession and not one of misdescrip
tion.”

In delivering judgement the tribunal 
wrote as follows:

“I find as a matter of fact based on 
the evidence that (A), the vendor, and 
(B), the purchaser, in 1952 erected a 
fence to define the northerly boundary 
of the intended conveyance. I also find 
that this fence remained in the same posi
tion until 1974 when it was removed by 
(A l), with the exception of an anchor 
post at its westerly extremity and that 
surveyor (3) has re-established the posi
tion of that fence as shown by a heavy, 
solid line on the draft plan before the 
hearing.”

“It is clear to me that the intention 
of the parties was to limit the conveyance 
to the boundaries as fenced and that they

cont'd on page 19
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Dr. Sisters
Dr. Sisters, the clinical psychologist who 

advises our members about their personal 
problems, has consented to deal in this 
issue with the little-understood matter of 
the male womenopause. This is of concern 
to many who are in a state of limbo, too 
old to be casanovae, and too young to be 
cunmudgeons.

THE MALE WOMENOPAUSE
Everybody knows about women’s 

mid-life emotional crises. Typically, a 
mother with three teenagers learns that 
there will be no more pattering of little 
feet. She thinks about it for a while. She 
hears her two daughters upstairs, gasping 
as they force themselves into jeans some
what more constricting than the Iron 
Maiden. As a musical accompaniment 
her son, a moody type interested only in 
megadecibels, has hooked up his three 
zillion-watt amplifiers, and the house now

THE BOUNDARIES ACT
cont'd from page 17 

should be so bound, regardless of any 
words or measurements in the deed, 
which words or measurements were in
tended to reflect what had actually occur
red on the ground. This principle was up
held in McDonald v. Knudsen (1928) 
3 D.L.R. 242 (C.A.) Quoting from the 
headnote:

"W here a vendor goes on the ground 
with the prospective purchaser of part 
of it and a surveyor, and the part that 
the purchaser intends to and does pur
chase is then staked on the ground, the 
fact that a  wrong description is inserted 
in the deed does not g ive the vendor or 
those claiming under him the right to 
eject the purchaser after sixteen years  
peaceable possession of the land as 
staked ."

“The action of a surveyor employed 
by either or both or the parties has, in 
my view, no more legal effect than what 
they could do for themselves.”

“The unalterability of the position 
of this boundary is also supported by the 
principles of first survey, peaceful pos
session and acquiescence.”

Given the evidence and the fore
going principles of law the tribunal ruled:

“I am . . . .  satisfied that the plan (the 
plan by surveyor 2) is in error in the 
definition of the common boundary be
tween (the lands of A1 and B l) which 
boundary is correctly shown on the
draft plan before the hearing b y .........
Ontario Land Surveyor (3).” •

Confirmation and Condominium Section,
Legal and Survey Standards Branch.

January 1981.

reverberates visibly. Mother rushes into 
the street, laughing hysterically and re
peating what sounds like “Free at Last!” 
The children, in solemn conclave, con
clude that the very thought of not pro
ducing another gem like themselves has 
unhinged Mother. Lacking a classical 
education, they are not aware that ‘meno
pause’ has a Greek root, ‘meno’ meaning 
male chauvinist, and ‘pause’ an expletive 
untranslateable in a conventional quarter
ly*

Dramatic as this is, it pales in com
parison with the Male Womenopause. 
Yet so brave and uncomplaining are men, 
especially surveyors, that their ordeals 
are unknown to their wives, and even to 
their girl-friends. Noble by nature, they 
suffer in silence. But it’s high time that 
their travail was recognized

Since I am writing for lay persons. I 
will try to avoid scientific terms, but I 
should mention certain recent discover
ies. Men’s and women’s brains were long 
thought to be similar, but it has now been 
conclusively proved that although the 
left hemispheres are comparable, the 
right are quite different.

In the female, this hemisphere is 
serviceable, quite adequate for practical 
matters. But in the male it is a complex 
and wondrous thing, designed for abstract 
thinking, for musing, for dreaming, so 
often dismissed by wives as laziness. The 
truth is that a surveyor sitting in front of 
the TV with a bottle of beer in each hand 
may seem to be vacantly watching the 
Game of the Week. But he is really rang
ing far afield intellectually, doing battle 
with physical and mental giants. Innately 
aggressive, he pits himself against an 
Einstein, and in terms of physical attract
ion against such idols as Nureyev, or 
even Elton John.

But there comes a time in a man’s 
life when he realizes that he may never 
attain the goals he has bravely set for 
himself. A military man feels that he may 
never be in charge of large-scale destruct
ion; a politician despairs of reaching im
peachable eminence: even surveyors,
usually as dogged as bulls, become cowed.

Serious as these disappointments 
may be, a man bravely endures them. 
Far more painful is a man’s trauma when 
he realizes that he is no longer as . . . .  
e r . . . . biologically attractive as he 
thought he was. A man, bluff, hearty, 
simple creature that he is, doesn’t look 
at himself with a cold appraising eye as 
does a woman, and so he keeps his 
illusions longer. The mirror lies to him. 
A pear-shaped figure is reflected as 
mature, or at worst stocky. A hairline re
ceded to the back of the neck becomes 
an intellectual forehead. He looks at this 
enhanced image with satisfaction, smiles 
engagingly at it, may even burst into

song (this is why men sing in the bath
room).

Then comes the Moment of Truth. 
Women can have little knowledge of the 
anguish of a man who sees an attractive 
woman yawn at the sight of him, or who, 
feeling at his most debonair, has young 
ladies call him Gramps. They may even 
open the door for him. This is shattering.

When a man run over by Advancing 
Years regains consciousness he may lose 
his characteristic sweet reasonableness. 
Hot and cold flashes may be of such in
tensity as to resemble strobe lights. In
deed, he may go ape.

Men, you see, are closer to the wild 
than are women. Yes, beneath that con
cave chest may beat the heart of an orang
outang, and hidden by that natty polyes
ter gent’s suiting may lurk the exhibit
ionist tendencies of a mandrill. In some 
the resemblance is more than psycholo
gical. One has only to watch Question 
Period, or a convention open forum.

But I digress. Summing up, it is 
important that women understand the 
origins of the male womenopause, recog
nize its symptons, and be prepared to 
show sympathy for the turmoil of the 
victims. My office hours are 9 - 5 ,  with 
double time for overtime. •

W e are indebted to John Quinsey, for 
the following new spaper excerpt concern
ing the entry into the profession of Peter 
Gibson of the well-known Toronto family 
of surveyors.

THE NORFOLK REFORMER
Simcoe, Ontario, Thursday, Nov. 8, 1883

LOCAL NEWS
PASSED. - It has come to notice, 

and should have been recorded at an 
earlier date, that Mr. Peter Gibson, son 
of Mrs. Wm. Gibson of this town, lately 
passed a most successful examination 
(the preliminary) before the Provincial 
Board of Land Surveyors, standing high
est of all candidates on the list. This ex
amination according to present regula
tions requires a knowledge of six books 
of Euclid, plane and spherical Trigono
metry, together with the usual amount of 
Arithmetic, Mensuration and Algebra. 
Master Gibson received his education in 
the Simcoe High School, supplemented 
by private instruction from the principal.

Twelve Provincial third class certi
ficates, eight Intermediates, one passed 
in Law, one in Surveying, and one Uni
versity Matriculant is a summer’s record 
of which our school may well be proud. 
We venture to say that it is a record of 
which many of the High Schools, em
ploying three teachers, and paying over 
$2,000 in salaries would not be a- 
shamed. •
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